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Fifth Circuit Weighs in on Liability Question 
We talked about a failed attempt to structure a Son of BOSS tax shelter two 
weeks ago with a taxpayer that failed to pay attention to the details, resulting in 
the Tax Court being able to dispose of the case without actually having to worry 
about whether the legal theories supporting a Son of BOSS structure actually 
worked.  However that question has been dealt with by various courts, with 
somewhat divergent views—the majority view is that it doesn’t work, but even 
then the why isn’t necessarily consistent.  

This past week the Fifth Circuit Court of Appeals gave its view of a Son of BOSS 
transaction in the case of Kornman & Associates, Inc. v. United States, 2008-1 
USTC ¶50,333, affirming the U.S. District Court decision in COLM Producer, Inc., 
v. United States, 460 FSupp2d 713, 2006-2 USTC ¶50,554.  The view the Fifth 
Circuit gave affirmed the IRS position that, in fact, the large capital loss claimed 
did not exist because the obligation to close a short sale was a liability under 
§752, but the Fifth Circuit arrived at that view via a different route than the 
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Seventh Circuit did in the earlier case of Cemco Investors v. United States, 515 
F3d 749, 2008-1 USTC ¶50,178.  And the Fifth Circuit specifically rejected the 
view that the case of Helmer v. Commissioner, TC Memo 1975-160 settled the 
matter that a option style liability was not a liability for §752 purposes at the time 
this transaction was entered into and for all years prior—a position adopted with 
little commentary by the District Court for the District of Colorado in Sala v. 
United States in a recent taxpayer victory. 

You may be thinking that you don’t do tax shelter work, have not had a taxpayer 
who invested in a Son of BOSS style transaction and therefore none of this is 
applicable to you.  However, these shelters make use of fundamental principles 
in partnership taxation, and understanding both how the promoters claimed the 
shelter worked under the law and the IRS arguments against that approach can 
be very instructive even if you only work with the simplest partnership 
arrangements—because partnership taxation simply works differently than most 
other taxation and these quirks can come back to haunt us. 

Partnerships and Liabilities 
Key to the working of the Son of BOSS shelter is the application of IRC Section 
752.  That provision, which we’ve discussed before, deals with the applicability of 
liabilities of the partnership and their impact in computing basis of the 
partnership.  Transactions that increase or decrease a partners’ allocable share 
of liabilities are treated as if cash were either contributed to the partnership (as 
the partner is assigned additional liabilities) or is distributed from the partnership 
(as the partner is relieved of liabilities). 

The impact on basis is illustrated below, with the arrows representing deemed 
contributions of cash (the up arrow) or deemed distributions of cash to the 
partner (the down arrow). 
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The code provisions read as follows:

(a) Increase in partner's liabilities

Any increase in a partner's share of the 
or any increase in a partner's individual liabilities by reason of the 
assumption by such partner of partnership liabilities, shall be 
considered as a contribution of money by such partner to the 
partnership.

(b) Decrease in p

Any decrease in a partner's share of the liabilities of a partnership, 
or any decrease in a partner's individual liabilities by reason of the 
assumption by the partnership of such individual liabilities, shall be 
considered as a distri
partnership.

In the transaction in question, the taxpayer opened a brokerage account with a 
deposit of $2 million.  The taxpayer then executed a short sale for $100 million 
worth of U.S. Treasury Notes, receiving $102
short sale, the taxpayer did have to eventually deliver Treasury Notes to cover 
that short sale, as it had effectively “borrowed” the Treasury Notes that were sold 
from the brokerage firm.  

So at this point the brokerag
could not be withdrawn until the borrowed Treasury Notes were returned to the 
brokerage firm.  At this point the brokerage account was contributed to a 
partnership in exchange for a 99.99% limited partn
Three days later the taxpayer sold that limited partnership interest to another 
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party for $1.8 Million.  That same day the short sale was closed for $102.7 
million.  The court noted that the buyer never did end up with any authority over 
the brokerage account—rather, Kornman retained that authority at all times.   

Now the magic starts (at least in the taxpayer’s view).  A sale of a partnership 
interest is generally treated as the sale of a capital asset.  The sales price is 
rather clear ($1.8 million) and, at first glance, you might think the basis would be 
easy—the taxpayer had put $2 million into the mix, so there would be a loss of 
$200,000.  But not so fast—if we respect the partnership as an entity, we have to 
go through the Section 752 analysis. 

Applying §752 to the Short Sale Obligation—Taxpayer’s 
View 
The taxpayer and the IRS had divergent views on how §752 would apply in this 
case.  The taxpayer’s view, as reflected on its tax returns, went like this. 

The taxpayer had contributed assets with a basis of $104.5 million, the cash in 
the brokerage account—and the IRS would agree with that view.  However, the 
taxpayer contended that because the obligation to close the short sale was one 
whose value could not be fixed at the time it was contributed to the partnership, it 
represented a contingent liability that could not be counted for purposes of §752. 

The taxpayer argued (as the taxpayer in Sala successfully did in Colorado) that 
the principles used by the Tax Court in deciding the case of Helmer v. 
Commissioner, T.C. Memo. 1975-160 controlled here.  Helmer dealt with 
taxpayers that sold options to sell a piece of real estate in the partnership.  The 
party purchasing the option paid the partnership $150,000 in the first year, and 
then $75,000 in each of the two following years to keep open the option to 
purchase the property.  If the payor exercised the option those amounts would be 
deducted from the purchase price. 

The taxpayers in Helmer wanted to take the cash out of the partnership.  
However, they had very little basis in the partnership.  Since the amount received 
was for an option, no income was recognized on receipt, being deferred until 
either the option was exercised or expired, at which time the nature and amount 
of the gain or loss could be determined.  So the execution of the option did not 
cause the partners’ basis to increase due to the recognition of income. 

Under §731(a), if a partner receives a distribution of cash in excess of his basis 
in the partnership, that triggers recognition of a gain.  In Helmer the partner 
argued that the execution of the option arrangement gave rise to a liability in the 
amount of the option price received.  However, the Tax Court did not agree that a 
liability arose.    
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The taxpayers in Kornman argue that their option liability should be viewed 
similarly.  They also claim the treatment of options under §1233 requires 
treatment of the obligation to close the short sale as not a liability under §752.   
They note that Reg. §1.1233-1(a)(1) provides that “for income tax purposes, a 
short sale is not deemed to be consummated until delivery of property to close 
the short sale.”  A short sale is an open transaction on which we cannot compute 
the gain or loss until it is closed, thus rendering it “like” the transaction in Helmer 
where the Tax Court refused to allow the partners to count the liability as basis. 

Thus, when the property is sold for $1.8 million, we apply that against the basis in 
the partnership interest of $104.5 million, ending up with a capital loss of $102.7 
million.1  Thus, for what was a net out of pocket cash outflow of $200,000 we 
ended up with a capital loss far in excess of that amount if, in fact, that liability is 
not counted as a liability—as we’ll show below, if that liability is recognized, then 
the result is quite a bit different. 

Applying §752 to the Short Sale Obligation—IRS’s View 
The IRS views the transaction differently.  The key difference is that, in the IRS’s 
view, the obligation to deliver the U.S. Treasury Notes does give rise to a liability.  
That’s important because that greatly affects the eventual sale calculation, 
though you go through a few hoops to get there and, perhaps counter to what 
you might expect at first if you are used to thinking in terms of corporate 
formation, they both get to the same basis. 

Under the government’s view, the contribution’s impact on basis is calculated as 
follows: 

 

 


 




 
 

At this point, this seems to be much ado about nothing—the basis is identical to 
the basis that the taxpayer claims to have.  But the difference arises when 
§752(b) is triggered on sale.  If the obligation to deliver the US Treasury Notes is 
                                                           
1 Note that due to the structure used, “only” $102.6 million of the loss was allocable to 
the taxpayer involved in this transaction, so that is the amount actually in question here. 
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a liability to which §752 applies, then on sale we have the following total 
proceeds to apply against that basis: 

 

 


 
 

In that case, the loss is only $200,000, which now agrees with the net cost 
incurred on closing out the short sale. 

The IRS cites a number of Revenue Rulings in support of its position.  It begins 
with Revenue Ruling 88-77, which holds in part that: 

For purposes of section 752 of the Code, the terms "liabilities of a 
partnership" and "partnership liabilities" include an obligation only 
if and to the extent that incurring the liability creates or increases 
the basis to the partnership of any of the partnership's assets 
(including cash attributable to borrowings), gives rise to an 
immediate deduction to the partnership, or, under section 
705(a)(2)(B), currently decreases a partner's basis in the partner's 
partnership interest. 

In Revenue Ruling 95-26, the IRS used the rationale from Revenue Ruling 88-77 
to hold that the liability from a short sale is recognized: 

A short sale creates an obligation on the part of the seller to return 
the borrowed securities. See, e.g., Deputy v. du Pont, 308 U.S. 
488, 497-98 (1940), 1940-1 C.B. 118 (a short sale creates an 
obligation although not an indebtedness). In addition, the cash 
received in the short sale is an asset of the partnership. Thus, the 
basis of the partnership's assets is increased. Therefore, PRS's 
short sale creates a liability under section 752, and the adjusted 
bases of the partnership interests of A and B are increased under 
section 722 to reflect their shares of the liability under section 752. 

In another ruling issued in 1995 for corporate taxpayers, the IRS explicitly stated 
that the value of that liability would be the basis to which the short sale gave rise 
[Revenue Ruling 95-45]. 

The Courts Speak 
There are three different court rulings we’ll look at on this issue. Prior to the Fifth 
Circuit’s holding we are looking at today, we’ve heard from the Seventh Circuit on 
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a similar case, and more recently from the US District Court for the District of 
Colorado. 

In both of those cases, Treasury Regulation 1.752-6 comes into play.  That 
regulation was issued after the date that the taxpayers in each of these cases 
invested in the transactions in question, but the regulation claimed a retroactive 
effective date back to October 18,1999 which was before the transactions in 
question. 

Regulation §1.752-6(a) provides: 

(a) In general. 

If, in a transaction described in section 721(a), a partnership 
assumes a liability (defined in section 358(h)(3)) of a partner 
(other than a liability to which section 752(a) and (b) apply), then, 
after application of section 752(a) and (b), the partner's basis in 
the partnership is reduced (but not below the adjusted value of 
such interest) by the amount (determined as of the date of the 
exchange) of the liability. For purposes of this section, the 
adjusted value of a partner's interest in a partnership is the fair 
market value of that interest increased by the partner's share of 
partnership liabilities under §§ 1.752-1 through 1.752-5 

The Seventh Circuit in Cemco Investors v. United States (2008 TNT 27-8) on 
February 7 of this year used that provision to hold that the IRS had properly 
disallowed a large capital loss from a partnership structured similarly to the one 
in Kornman & Associates, Inc.  The provision would essentially kill the Son of 
BOSS structure, so the key question was whether retroactive application had 
been authorized by Congress and whether the IRS had made use of that 
authorization.   

In a 2006 case, a District Court in Texas in Klamath Strategic Investors had held 
that Reg. §1.756-6 was not valid as applied retroactively, as the IRS had not 
specifically availed itself of the legislative grant Congress had provided in Section 
309(d)(6) of the Community Renewal Tax Relief Act of 2000, which allowed 
regulations to be made retroactive to October 19, 1999 to prescribe rules for 
partnerships and S corporations that were similar to the basis reduction rules for 
transactions contained in that law.  The Seventh Circuit rejected the Klamath 
court’s decision on this point, indicating that it was clear to it by the choice of a 
date that had no other relevant point of reference that the IRS was specifically 
invoking that authority under this regulation, and therefore the retroactive 
application was allowed. 

However, a Colorado U.S. District judge was similarly not impressed with the 
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Seventh Circuit’s ruling in Cemco Investors v. United States, as in the case of 
Sala v. United States, the court noted: 

Cemco does not counsel a contrary conclusion. Initially, I note an 
opinion of the Seventh Circuit is not controlling on this Court. 
Further (in an opinion curiously lacking substantive analysis) the 
Cemco court did not analyze whether the Treasury exceeded its 
statutory authority in promulgating 26 C.F.R. § 1.752-6. The 
Cemco court based its conclusion regarding the regulation's 
retroactivity solely on the fact that the retroactive date -- October 
18, 1999 -- was the same as the date authorized by Section 309. 
Cemco, 515 F.3d at 752. If the question presented in this case 
was whether the retroactive date in the regulation was a valid one, 
Cemco's holding in this regard would have some persuasive 
relevance. As to the validity of the regulation's retroactivity at all, 
however, it has none. 

The Sala court held that, in fact, the regulation exceeded the authority specifically 
granted to the IRS and, therefore it was irrelevant whether or not the date was a 
proper one.  However, the Sala court would make the following comment in 
supporting its position that, as we shall see, the next court in line would seem to 
take issue with, holding: 

The approximately $60 million loss claimed was allegedly 
achieved by a series of predetermined steps, orchestrated under a 
then-existing tax rule that disregarded short options as liabilities 
for purposes of establishing partnership basis. Under this rule, 
established in Helmer v. Commissioner of Internal Revenue, T.C. 
Memo. 1975-160 (1975), liabilities created by short options were 
considered too contingent to affect a partner's basis in the 
partnership. 

Fifth Circuit’s View 
The Fifth Circuit goes about this in a different way, finding that they don’t need to 
worry about Reg. §1.752-6 as, they would find, it is totally inapplicable.  So 
regardless of its validity, the shelter falls apart as, unlike what the Colorado 
District Court states above, Helmer does not support a finding that the options 
are not a liability. 

The Fifth Circuit begins by first deciding what level of deference it needs to give 
to the IRS’s Revenue Rulings on the topic.  And it decides that it really doesn’t 
need to give much deference to such rulings.   
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The IRS believes that the rulings need to be given a high level of deference.  The 
Fifth Circuit outlines the position as follows: 

Both the IRS and the Fifth Circuit have stated that revenue rulings 
are entitled to less deference than treasury regulations. See 
McLendon, 135 F.3d at 1024 (revenue rulings are "clearly less 
binding on the courts than treasury regulations"); 26 C.F.R. § 
601.601(d)(2)(v)(d) ("Revenue Rulings . . . do not have the force 
and effect of Treasury Department Regulations . . ., but are 
published to provide precedents to be used in the disposition of 
other cases, and may be cited and relied upon for that purpose."). 
Despite this fact, the Government argues that revenue rulings 
should be entitled to Chevron deference, meaning that we would 
be required to follow them unless the IRS's interpretation of the 
statute is "arbitrary, capricious, or manifestly contrary to the 
statute." Chevron USA, Inc. v. Natural Res. Def. Council, Inc., 467 
U.S. 837, 844 (1984). Given the prominent role that revenue 
rulings play in our subsequent analysis, we feel compelled to 
address this argument. Cf. McLendon, 135 F.3d at 1023-24 & n.12 
(noting that the Supreme Court has been "conspicuously silent" 
regarding the applicability of Chevron deference to revenue 
rulings). 

However, the Fifth Circuit does not believe the rulings are entitled to such a level 
of deference, indicating that other circuits have not gone along with the view that 
a Chevron level of deference should be given to Revenue Rulings.  Rather, the 
Fifth Circuit holds: 

Post-Mead, the various circuit courts addressing this issue have 
held that revenue rulings are entitled to Skidmore deference. See, 
e.g., Aeroquip-Vickers, 347 F.3d at 181. In Mead, the Supreme 
Court affirmed the continued vitality of Skidmore deference, which 
gives an agency's interpretation "some deference whatever its 
form, given the specialized experience and broader investigations 
and information available to the agency, and given the value of 
uniformity in its administrative and judicial understandings of what 
a national law requires." Mead, 533 U.S. at 234 (citation and 
quotation marks omitted). Reasonable agency interpretations that 
do not involve notice-and-comment carry "at least some added 
persuasive force" and may "seek a respect proportional to [their] 
power to persuade." Id. at 235 (citations and quotation marks 
omitted). We can discern no appreciable difference between our 
previously enunciated standard and the Skidmore standard. See 
Sealy Power, 46 F.3d at 395 (revenue rulings are "merely 
persuasive"); Foil, 920 F.2d at 1201 (revenue rulings are "given 
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weight as expressing the studied view" of the IRS) (quotation 
marks omitted). We believe that our existing jurisprudence 
regarding the level of deference owed to revenue rulings is fully 
compatible with Skidmore, and we apply that standard today. 

Having gone this route, the Fifth Circuit now goes ahead and finds that these 
rulings will be able to clear this higher hurdle.  The Court notes: 

One factor which gives a revenue ruling its power to persuade is 
its reasonableness. See Foil, 920 F.2d at 1201. We are 
particularly struck by the absurd result that would arise if we 
accepted the Appellant's argument that the obligation to close a 
short sale is not a liability for purposes of section 752. We are 
reluctant to adopt any definition of liability that would defeat the 
manifest intent of Congress and would allow the Trust to continue 
its conspicuous raid on the Treasury through the use of this tax 
shelter. 

And just in case that last sentence didn’t telegraph where the final ruling would 
go, the Fifth Circuit publishes the following aside in its opinion, probably in a tone 
of writing that wouldn’t necessarily endear the members of this panel to the 
District Judge in Colorado. 

Before we begin our excursion into Subchapter K, we would be 
remiss if we did not comment on the elephant in the room. The 
Trust acknowledges that it only suffered a $200,000 economic 
loss in connection with these transactions, yet it claimed a $102.6 
Million tax loss on its return. The Trust used this fake loss in 1999 
to offset over $2 Million in legitimate income and capital gains in 
2000 and 2001. The Appellants' premeditated attempt to transform 
this wash transaction (for economic purposes) into a windfall (for 
tax purposes) is reminiscent of an alchemist's attempt to 
transmute lead into gold. 

The Fifth Circuit deals with the view that §1233 forces the IRS to treat the 
obligation to close the short sale not as a liability under §752.  The Fifth Circuit 
summarizes the position as follows: 

At oral argument, the Appellants asserted that section 1233 
defines whether an obligation is a contingent liability for purposes 
of section 752. The Appellants insist that section 752 must follow 
section 1233 as night follows day… 

However, the Fifth Circuit doesn’t accept that point of view, as they go on to 
explain: 
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…we believe that "[our] conclusion that a partnership's short sale 
of securities creates a partnership liability within the meaning of 
section 752 . . . does not create tension or conflict with the 
deferred recognition of gain or loss prescribed for short sale 
transactions under section 1233." Salina P'ship, 2000 WL 
1700928, at *18.16 Simply put, there is no fundamental link 
between section 1233, which deals with the calculation of capital 
gains and losses in short sales, and section 752, which deals with 
the effect of liabilities on a partner's outside basis. By its own 
terms, section 1233 does not purport to define the scope of the 
term "liability" under section 752 

The Court goes on to complain about the one sided treatment the taxpayer’s 
position takes, noting: 

The Appellants "treat[] [their] contingent assets and . . . contingent 
liabilities asymmetrically." See Robert Bird & Alan Tucker, Tax 
Sham or Prudent Investment: Deconstructing the Government's 
Pyrrhic Victory in Salina Partnership v. Commissioner, 22 Va. Tax 
Rev. 231, 254 (2002). If the obligation to replace the borrowed 
securities was a "contingent liability" that did not increase the 
amount realized on the sale, then the proceeds from the short sale 
should also be treated as a "contingent asset" that has no effect 
on the outside basis calculation under section 722. The initial short 
sale that generates the cash proceeds and the subsequent 
covering transaction are inextricably intertwined. See Zlotnick, 836 
F.2d at 820. To treat the $102.5 Million short sale proceeds as an 
unencumbered cash contribution that increases GMK's outside 
basis in Valiant without also treating the obligation to close the 
short sale as a liability flies in the face of reality. The Appellant's 
failure to treat its relief from partnership liability as an additional 
amount realized under section 752(d) produced "unwarranted 
aberrations in the amount of . . . loss realized by the transferor." 
MCKEE ET AL., supra, at ¶ 7.02[6]. 

The taxpayers’ attempted to argue, as the Sala court indicated, that the issue 
that such an obligation was settled law that the IRS could not overturn via a 
Revenue Ruling.  However, the Fifth Circuit indicates that none of the cases the 
taxpayer cites to show this is “settled law” deal with a short sale or with the issue 
of such a transaction on the matter of liabilities under §752.   

The first case they deal with is Henricks v. Commissioner, 51 T.C. 235.  The 
court notes: 

In Henricks v. Comm'r, 51 T.C. 235 (1968), aff'd 423 F.2d 485 (4th 
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Cir. 1970), the tax court held that the capital losses sustained by 
the taxpayers in a short sale were deductible in the tax year that 
the taxpayer actually delivered the securities to the lender to close 
the short position, not the tax year that the replacement securities 
were actually purchased by the taxpayer. 51 T.C. at 235. Henricks 
simply affirms the principle contained in Treasury Regulation § 
1.1233-1(a)(1) that a short sale is not consummated until delivery 
of property to close the short sale; it has nothing to do with the 
calculation of a partner's outside basis in his partnership interest. 

The Helmer case and Revenue Ruling 73-301 are the next items the Fifth Circuit 
deals with and dismisses.  The Court knows: 

In Helmer v. Comm'r, 34 T.C.M. (CCH) 727 (1975), a partnership 
received option payments pursuant to an agreement giving a 
corporation the option to purchase certain real estate. The tax 
court stated that the option agreement "created no liability on the 
part of the partnership to repay the funds paid nor to perform any 
services in the future. Therefore we hold that no liability arose 
under section 752 and the partners' bases cannot be increased by 
such amounts." Id. In Revenue Ruling 73-301, 1973-2 C.B. 215, 
1973 WL 33002, the IRS found that unrestricted progress 
payments on a two-year construction contract are not a liability 
under section 752 that increases the partner's adjusted outside 
basis. Importantly, "the partnership had performed all the services 
required in order to be entitled to receive the progress payment 
and there was no obligation to return the payment or perform any 
additional services in order to retain it." Id. Helmer and Revenue 
Ruling 73-301 are distinguishable from this case because those 
partnerships did not receive assets giving rise to a partnership 
obligation. 

The taxpayers cited Revenue Ruling 57-29, and the Fifth Circuit deals with that 
program: 

In Revenue Ruling 57-29, 1975-1 C.B. 519, 1957 WL 11396, the 
IRS stated that "[i]n computing the cost basis of assets for any 
purpose, the [IRS] does not recognize an obligation of a taxpayer 
reflected in an executory contract prior to the performance of the 
contract." However, in the next sentence, the IRS noted that the 
executory contract at issue "cost the taxpayer nothing [and] has a 
zero basis to him" in computing his ultimate gain or loss. Id. 

Finally, the Fifth Circuit deals with the remaining cases 
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The Appellants seize on general language in Long v. Comm'r, 71 
T.C. 1 (1978), aff'd in part and rev'd in part on other grounds, 660 
F.2d 416 (10th Cir. 1981), stating that the tax court "has held on a 
number of occasions that contingent and indefinite liabilities 
assumed by the purchaser of an asset are not part of the cost 
basis of the asset. We think that partnership liabilities should be 
treated in the same manner." 71 T.C. at 7-8. However, the claims 
in Long arose from structural defects in a building that the 
partnership had erected, and the claims in LaRue v. Comm'r, 90 
T.C. 465 (1988) arose from a partnership's contractual obligation 
to replace missing property. The Government correctly observes 
that Revenue Ruling 57-29, Long, and LaRue did not involve 
obligations that created or increased the basis of the partnership 
assets. For example, in Long, the tax court held that the taxpayer 
could not increase his initial outside basis in the partnership until 
the partnership's contingent liability (a lawsuit) had a liquidated 
value. 71 T.C. at 8. Before the claim was liquidated, this liability 
did not create or increase the partner's outside basis in his 
partnership interest. In contrast, the "contingent liability" in this 
case immediately increased the Trust's outside basis in Valiant 
from $2 Million to $104.5 Million. 

Finally, the Court concludes: 

Under Skidmore, we believe that Revenue Rulings 95-26 and 95-
45 are reasonable because they reflect the Commissioner's desire 
to prevent taxpayers from deducting non-economic losses. Cf. 
Gregory v. Helvering, 293 U.S. 465, 470 (1935). We do not 
believe that the Appellants were unfairly surprised or prejudiced by 
the IRS's challenge to this tax shelter because they were on notice 
as early as 1988, and certainly by 1995, that the IRS considered 
the obligation to close a short sale to be a liability under section 
752. Revenue Ruling 95-26 is distinguishable from the earlier 
cases and revenue rulings cited by the Appellants, and it is fully 
consistent with regulations promulgated by the IRS after 1995. 
See Treas. Reg. § 1.752-1(a)(4)(i) (adopting the definition of 
liability contained in Revenue Ruling 88-77). 

What about that Reg. §1.752-6 that has consumed so much ink in the Cemco 
and Sala opinions—the Fifth Circuit tells us that since they’ve ruled it’s a liability 
that Reg. §1.752-6 simply doesn’t apply.  The Court notes: 

We conclude that the obligation to close a short sale is a liability 
for purposes of section 752. We express no opinion on the other 
issues raised by the parties. We do note, however, that the 
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Seventh Circuit recently held that the offsetting option variant of 
the Son of BOSS tax shelter was invalid under retroactive 
Treasury Regulation § 1.752-6. Cemco, 515 F.3d at 752-53. By its 
own terms, this treasury regulation only applies if a partnership 
assumes a liability of a partner "other than a liability to which 
section 752(a) and (b) apply." Treas. Reg. § 1.752-6(a). Because 
we find that the obligation to close a short sale is a liability to 
which section 752(a) and (b) apply, we conclude that this 
regulation is inapplicable to this case. 

What About Economic Substance 
In a concurring opinion, Judge King indicated in a concurring opinion 
disappointment with the IRS’s arguments that ignored the economic substance 
issue.   

I concur in the judgment of the panel and in the panel's opinion. I 
write separately to express my unease with what we have been 
asked to do here. The basic problem with this case is that the 
underlying transactions have absolutely no economic substance. 
The Internal Revenue Service seeks a rule of law from a circuit 
court to dispose of this case, and others, without being put to the 
expense and delay of litigating the fact-bound question whether 
these transactions should be recharacterized for tax purposes 
under the no-economic substance and step-transactions 
doctrines. The result is a rule of law addressing what is here a 
pretense, an unsettling undertaking. 

What is Our Take Away from This Case? 
If you have a taxpayer who invested in a Son of BOSS shelter, is under 
examination by the IRS and they reside in the Fifth Circuit, it would be clear why 
this is of interest to you.  But assuming that’s not the case for most of us, there’s 
still useful information. 

I find that many practitioners have trouble dealing with partnership concepts or, 
worse, don’t know that they have big issues.  The simple matter of the presumed 
distribution of cash that the Code says takes place when a taxpayer’s share of 
liabilities goes down can trip up a lot of taxpayers.  In fact, just this last week that 
very matter seemed to confuse issues in a discussion on the California Society’s 
discussion forums (they are at groups.yahoo.com, and the name is TaxTalk, 
open to all CPAs and attorneys) where we were discussing that you can’t 
abandon a partnership interest and get an ordinary loss under §165 generally 
due to fact that the liability release of §752 almost always converts the 
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transaction to a sale, triggering capital loss treatment. 

Note, as well, that there are cases where a liability isn’t a liability.  It seems likely 
the Helmer result would be repeated in a fact pattern that was the same as the  
Helmer case, despite the fact that it seems counter-intuitive to have it work out 
that way.  The calculation of basis in a partnership context is not necessarily as 
simple as you might expect, and it often gives us surprises. 

Upcoming CPE Lectures 
Since this is a partnership matter and I am going to be doing partnership course 
lectures a couple of times this year, I should let you know that if you are in the St. 
Louis area I’ll be doing a full day course on partnerships there in August for the 
Missouri Society of CPAs, as well as three different days on this topic in October 
the week following the October 15th deadline for the California Society (there in 
Sacramento, San Francisco and Pasadena). 

And I should remind those in Arizona that I am going to be doing a few sessions 
here.  I’ll be doing a session on computer security at the Financial Planning 
Conference coming up in June, a full day on Arizona Tax Practice & Ethics 
(which qualifies for Arizona ethics credit) in Phoenix the following week, and a 
lecture over lunch on using virtual machines to continue to run Windows XP even 
as you transition to Vista in July.  I hope to see some of you at these events or 
others I’ll be getting to later in the year (right now it looks like I’ll do some events 
in Wyoming, Nevada, Ohio, Oregon, Virginia and Maryland as the year goes on). 


