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 1. Basic Outline of Interpretation 48

You can find the interpretation by following the link at 
http://www.fasb.org/st/#int48 .  Due to copyright restrictions, it’s not being 
reproduced directly in this document.

 a)      Why?  

Reponse to marketed tax shelter industry, but doesn’t limit itself to the same.

Note that it effectively removes income taxes from FASB 5 coverage and 
subjects it to a separate test.  This could impact things like attorney’s letters 
which are generally FASB 5 focused.  The test for tax contingent liabilities has 
now become far stricter than that for other contingent liabilities.
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 b)      Tax position  

From paragraph 4 of Interpretation 48:  “The term tax position as used in this 
Interpretation refers to a position in a previously filed tax return or a position 
expected to be taken in a future tax return that is reflected in measuring current 
or deferred income tax assets and liabilities for interim or annual periods.”

Note that the example found at paragraph A19 of the standard shows a 
recognition of just how difficult it is to find the dividing line.  It’s interesting 
that the staff seems to understand that the definition is fuzzy, and feels an 
entity probably should take the position that everything on the return meets the 
test.

 c)      When to Recognize “Benefits”  

Per paragraph 6, this is a “more likely than not” analysis, which is a 
substantially higher standard than that required to take a position on a return, 
or even to be forced to disclose to avoid penalties.  The standard is essentially 
identical to the covered opinion level of assurance under Circular 230.  In fact, 
the assessment itself is similar to the Circular 230 standard, as noted below 
from paragraph 7:

“In assessing the more-likely-than-not criterion as required by paragraph 6 of 
this Interpretation:

a. It shall be presumed that the tax position will be examined by the relevant 
taxing authority that has full knowledge of all relevant information.

b. Technical merits of a tax position derive from sources of authorities in the 
tax law (legislation and statutes, legislative intent, regulations, rulings, and 
case law) and their applicability to the facts and circumstances of the tax 
position. When the past administrative practices and precedents of the taxing 
authority in its dealings with the enterprise or similar enterprises are widely 
understood, those practices and precedents shall be taken into account.

c.  Each tax position must be evaluated without consideration of the possibility 
of offset or aggregation with other positions.”

Note that “b” and the examples given indicate a different test than Circular 
230’s “litigate to the US Supreme Court” style standard.  It does appear that 
likely settlements can be taken into account, though you cannot take into 
account simple failure of the IRS to uncover the issue.  

 d)      Use the 50% Test at Each Reporting Period  
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Note that the expiration of the statute of limitations is a factor that would be 
considered in the determinng the test.  See paragraph 10, issue c.  As well, you 
consider all other information that comes to your attention.  Note the effect of 
a case decided subsequent to the financial statement date as noted in the 
example at A31-A32 which indicates that the year of the decision is the first 
year you’d make the adjustment (of course that may raise questions about 
management’s judgement if the case goes against them, but...)

As well, you may use a probability assessment in determining the proper level 
to record. See examples at A21-A24.

 e)      Recording the difference between the return position and the benefit per   
financial statement

Note that it generally will be a liability and not a deferred tax item unless it 
only affects a timing difference.  See the detailed examples.

 f)      Disclosure  

A number of disclosure issues are found at paragraph 20-21 of the 
interpretation.  Those include

• Tabular disclosure of various items related to the change in this recorded 
liability (including those that have been added and those that have lapsed).

• Benefits that, if recognized, would change the effective tax rate of the 
enterprise

• Interest and penalties booked recognized in the statement of operations 
and total amounts shown as accrued on the statement of financial position

• Positions for which it is reasonably possible the unrealized benefits will 
change in the next 12 months (which would include those facing 
expiration of the statute)

• Tax years subject to examination by various jurisdictions

Note that under the guidance for OCBOA statements found in authoritative 
literative (generally the SASs, but those are referenced in other literature), 
those statements would generally be required to contain similar disclosures.

 g)      Effective Date  

Per paragraph 22 this statement applies to statements for fiscal years 
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beginning after December 15, 2006.  The change in accounting method will be 
reported as a cumulative change.

 2.      FASB’s Examples  

 a)      Asset Capitalization  

Found at paragraph A12 and deals with a case where the law appears to 
suggest one answer, but administrative rules give another.

 b)      Nexus Example  

Found at paragarph A14 it notes an important issue—nexus issues never go 
away since the statute never runs if no return is filed.  This may present some 
very significant liability issues for CPAs, as well as exposure to any matter in 
the past before the firm was associated with the client.  While the 
administrative rules can be considered, it still represents an exposure.

 c)      Highly Certain Position  

As noted earlier, the example at A19 suggests that the staff sees treating 
everything as a tax return position as a reasonable response, and seems to feel 
that the “run of the mill” positions will solve themselves.

Of course, that may not be quite as true at the private company level, 
especially when combined with the requirement to consider the qualifications 
of client accounting personnel when evaluating the need for other accounting 
services at the compilation and review level. If we are the tax firm, it may very 
well be that management is going to rely on us to provide them with the 
evaluation on positions.

Potentially troubling positions will include issues like nexus and areas where 
special recordkeeping rules exist.  

 3.      Issues for Local Practitioners  

 a)      IRS Roadmap on Examination  

The disclosures and liabilities would seem to provide the IRS will a roadmap 
of those items they are should look at, as well as what amount of benefit taken 
on the return the entity believes it would give up on exam.

 b)      OCBOA  
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As noted earlier, this provides a disclosure problem for OCBOA statements, 
but it may even be applied to give a standard for testing the reasonableness of 
a provision on accrual income tax basis statements.

 c)      Malpractice Liability  

Juries may very well conclude that if a taxpayer faces a later assessment that, 
in fact, that’s evidence that the statements were misleading since hindsight is 
always 20/20.  Thus CPAs may face liability for failing to uncover a GAAP 
departure.

 4.      Response  

 a)      GAAP Deparature Notation in Report  

CPAs in public practice may decide, in consulation with the clients, that the 
best approach is to simply place a GAAP departure into their reports. 
Remember the financial statement is the client’s document and if the client 
refuses to include this information the CPA is not allowed to change the 
financial statement.

Internal CPAs should note that they do have responsibilities here as well, since 
ET Section 91.02 when combined with Section 203.01 indicates that, 
essentially, a user can assume when any CPA is associated with a financial 
statement that GAAP has been followed unless notified otherwise.  So even 
internal CPAs may need to indicate that this provision has not been followed.

 b)      Education  

It will also be important to train staff to recognize this issue and to educate 
clients.
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